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Court of Appeals of the District of Columbia. 


No. 3479. 

Sherman Kellogg, Appellant, 

vs. 

Fred A. Winchell et al. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 37808. 

Sherman Kellogg, Plaintiff, 
vs. 

Fred A. Winchell, Sherman Winchell, Paul Winchell, Ira 
D. Winchell, Pitt Winchell. Emma Moore, Eva Hevern. Adda 
Coomes, Elsie Black, Ethel Lortz, Lucille Cotton. Thomas John¬ 
son, Sherman Johnson, William P. Johnson, Charles Johnson, 
Arthur K. Coomes, Isaiah S. Coomes, Bessie Kellogg Denley, 
Mary Kellogg Wills, Charles B. Wills, Union Trust Company of 
the District of Columbia, a Corporation, Executor of the Last Will 
and Testament of the Late William Pitt Kellogg, Deceased; Union 
Trust Company of the District of Columbia, a Corporation, Trustee 
Named in the Last Will and Testament of the Late William Pitt 
Kellogg, Defendants. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 
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1 Petition for Construction of Last Will and Testament. 

Filed April 28, 1920. 

In the Supreme Court of the District of Columbia, Holding a Court 

in Equity. 

In Equity. 

No. 37808. 

Sherman Kellogg. Plaintiff, 
vs. 

Fred A. Winchell, Sherman Winchell, Paul Winchell, Ira 
D. Winchell, Pitt Winehell, Emma Moore, Eva Hevern, Adda 
Coomes, Elsie Black. Ethel Lortz. Lucille Cotton. Thomas John¬ 
son, Sherman Johnson. W illiam P. Johnson. Charles Johnson, 
Arthur K. Coomes, Isaiah S. ("Monies. Bessie Kellogg Denlev, 
Mary Kellogg \\ ills, Charles P». \\ ills. 1 nion Trust Company of 
the District of Columbia, a Corporation. Executor of the East Will 
and Testament of the Eate \\ illiam Pitt Kellogg. Deceased; Union 
Trust Company of the District of Columbia, a Corporation, Trustee 
Named in the East Will and Testament of the Late William Pitt 
Kellogg, Defendants. 

To the Honorable Justice holding -aid court 

The plaintiff, Sherman Kellogg, states as follow- 
First. That he is a citizen of the United State-, ah. , t i,,f 
21 years, and a resident of Stanley. Johnson Counts, 
brings this suit in his own right. 

Second. That the defendant, Fred A. Winchell i- a cn 
United States, above the age of 21 years, and a re-id. nt * 

Texas, and is sued in his own right. 

2 That the defendant, Sherman Winchell. i- a < it i/ t n : 
United States, above the age of 21 years, and a r.-id.-i 

Coffeyville, Kansas, and is sued in his own right. 

That the defendant, Paul Winchell, is a citizen of tin Unit. 
States, above the age of 21 years, and a resident of \\ ichita. Kan-a-, 
and is sued in his own right. 

That the defendant, Ira D. Winchell, is a citizen of the l nit. .I 
States, above the age of 21 years, and a resident of Wichita. Kan-a-. 
and is sued in his own right. 

That the defendant, Pitt Winchell, is a citizen of the United 
States, above the age of 21 years, and is a resident of Oakland. 
California, and is sued in his own right. 

That the defendant, Emma Moore, is a citizen of the United 
States, above the age of 21 years, and is a resident of Oaks, North 
Dakota, and is sued in her own right. 
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That the defendant, Eva Hevern, is a citizen of the United States, 
above the age of 21 years, and is a resident of Freeport, Illinois 
and is sued in her own right. 

That the defendant, Adda Cooins, is a citizen of the United States, 
above the age of 21 years, and is a resident of Atlantic, Iowa, and 
is sued in her own right. 

That the defendant, Elsie Black, is a citizen of the United States, 
above the age of 21 years, and is a resident of Marion, Iowa, and is 
sued in her own right. 

That the defendant. Ethel Lortz, is a citizen of the United States, 
above the age of 21 years, and a resident of North English, Iowa, 
and is sued in her own right. 

That the defendant, Lucille Cotton, is a citizen of the United 
States, above the age of 21 years, and is a resident of Marion, 
3 Iowa, and is sued in her own right. 

That the defendant, Thomas Johnson, is a citizen of the 
United States, above the age of 21 years, and is a resident of Wil¬ 
liamsburg, Iowa, and is sued in his own right. 

That the defendant, Sherman Johnson, is a citizen of the United 
States, above the age of 21 years, and is a resident of Williamsburg, 
Iowa, and is sued in his own right. 

That the defendant, William P. Johnson, is a citizen of the United 
States, above the age of 21 years, and is a resident of Davenport, 
Iowa, and is sued in his own right. 

That tlie defendant, Charles Johnson, is a citizen of the United 
States, above the age of 21 years, and is a resident of Sioux City, Iowa, 
and is sued in his own right. 

That the defendant, Arthur K. Coomes, is a citizen of the United 
States, above the age of 21 years, and is a resident of Atlantic, Iowa, 
and is sued in his own right. 

That the defendant, Isaiah S. Coomes, is a citizen of the United 
States, above the age of 21 years, and is a resident of Webster, South 
Dakota, and is sued in his own right. 

That the defendant, Bessie Kellogg Denley, is a citizen of the 
United States, above the age of 21 years, and is a resident of Wash¬ 
ington. in the District of Columbia, and is sued in her own right. 

That the defendant, Mary Kellogg Wills, is a citizen of the United 
States, above the age of 21 years, and is a resident of the city of 
Washington, in the District of Columbia, and is sued in her own 
right. 

That the defendant, Charles B. Wills, is a citizen of the United 
States above the age of 21 years, and is a resident of Mande- 
\ille. Louisiana, and is sued in his own right. 

That the defendant. Union Trust Company of the Dis- 
< olumbia. is a corporation, duly organized and existing under 
virtue of the laws of the District of Columbia, and the Acts 
i ;r< — of the United States, with an office and place of business 
tii< City of Washington in the District of Columbia, and is the 
duly appointed, qualified and acting Executor of the last Will and 
festament of the late William Pitt Kellogg, and as such, is sued in 
that right. 



4 


SHERMAN KELLOGG VS. F. A. WINCHELL ET AL. 


That the defendant, Union Trust Company of the District of 
Columbia, is a corporation, duly organized and existing under and 
by virtue of the laws of the District of Columbia, and the Acts of 
Congress of the United States, with an office and place of business in 
the City of Washington, in the District of Columbia, and is the 
Trustee named in the last will and testament of William Pitt Kellogg, 
and as such, is sued in that right. 

Third. That the late William Pitt Kellogg, a resident of the city 
of Washington, in the District of Columbia, departed this life on 
August 10, 1018. seized and possessed of an estate, both real and 
personal, all located within the District of Columbia, and of the 
approximate value of $000,000; that he died leaving no wife, child 
or children, nor descendants of a child or children, nor father or 
mother, surviving him, but left surviving him, as his only next of 
kin and heirs at law, this plaintiff, a brother, and the defendants 
Fred A. Winchell, Sherman Winehell, Paul Winchell, Ira D. Win- 
chell, Pitt Winchell, Emma Moore, Eva Hevern, Adda 

5 Coomes, Elsie Black. Ethel Lortz, Lucille Cotton, Thomas 
Johnson, Sherman Johnson, William P. Johnson, Charles 

Johnson, Arthur K. Coomes, Isaiah S. Coomes, and Bessie Kellogg 
Denlev. 

That the defendants, Fred A. Winchell and Sherman Winchell, 
are nephews, being the only living children of Emeline Winchell, 
a deceased sister of the late William Pitt Kellogg; that the defend¬ 
ants, Paul Winchell, Ira D. Winchell and Pitt Winchell, are grand¬ 
nephews, being the only living children of Edwin Winchell, a 
deceased son of Emeline Winchell a deceased sister of the late William 
P. Kellogg; that the defendants, Emma Moore, Eva Hevern, Adda 
Coomes, Thomas Johnson. Sherman Johnson, William P. Johnson 
and Charles Johnson, are niece« and nephews, being the only living 
children of Harriet Kellogg Johnson, a deceased sister of the late 
William Pitt Kellogg; that the defendants. Elsie Black, Ethel Lortz 
and Lucille Cotton are grand-nieces, being the only living children 
of Elizabeth Hall, a deceased daughter of Harriet Kellogg Johnson, 
a deceased sister of the late William Pitt Kellogg; that the defend¬ 
ants, Arthur K. Coomes and Isaiah S. Coomes, are nephews, being 
the only living children of Addie K. Coomes, a deceased sister of the 
late William Pitt Kellogg; that the defendant, Bessie Kellogg 
Denlev, is a niece, being the only living child of Sarah R. Winchell, 
a deceased sister of the late William Pitt Kellogg. 

Fourth. Plaintiff further says that on May 14, 1918, the said 
William Pitt Kellogg, duly executed, declared and published a certain 
instrument of writing to be his last Will and Testament, a copy of 
which is filed herein, and made a part hereof, and marked 

6 Exhibit “A"; that on the following August 13. 1918, the said 
last Will and Testament was filed for probate in the office of 

the Registrar of Wills in the District of Columbia; that on the fol¬ 
lowing November 26, 1918, said Will and Testament was duly ad¬ 
mitted to probate and record in, and letters testamentary issued 
thereon to the defendant. Union Trust Company of the District of 
Columbia, as Executor, by the office of the Registrar of Wills in said 
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District of Columbia; that on the following November 27, 1918, 
the said defendant, Union Trust Company of the District of Colum¬ 
bia, the Executor named in said Will, duly qualified as such, and is 
now the duly appointed, qualified and acting Executor of said Will 
and Testament, and is now, as such, in charge of the personal estate 
of the testator, William Pitt Kellogg. 

Fifth. That this plaintiff and the defendants, Fred A. Winchell, 
Sherman Winchell, Paul Winchell, Ira D. Winchell, Pitt Winchell, 
Emma Moore, Eva Hevern, Adda Coomes, Elsie Black, Ethel Lortz, 
Lucille Cotton, Thomas Johnson, Sherman Johnson, William P. 
Johnson, Charles Johnson, Arthur E. Coomes, Isaiah S. Coomes and 
Bessie Kellogg Denley, the heirs at law of testator, are the residuary 
legatees and devisees referred to in said last Will and Testament, and 
as such, have a substantial claim, title and interest to and in the 
property passing thereunder. 

Sixth. Plaintiff further says that various questions of doubt have 
arisen between the persons next hereinbefore mentioned and him¬ 
self, relative to the construction, validity and legal effect of certain 
provisions contained in items Four, Five and Six of the foregoing 
last Will and Testament ; that an interpretation of said pro- 

7 visions is necessary in order to enable the plaintiff to enjoy 
his rights thereunder; that on December 14, 1918, plaintiff, 

through his counsel, requested the defendant, Union Trust Company 
of the District of Columbia, Executor, to obtain from this Honorable 
Court, a legal construction and interpretation of the above mentioned 
provisions contained in said last Will and Testament, now in con¬ 
troversy, but said Executor, having interests adverse to that of this 
plaintiff, has failed to comply therewith and as a consequence thereof, 
plaintiff now asks this Honorable Court for an adjudication of the 
questions next hereinafter submitted, to wit: 

1. What is the construction and legal effect of that part of the 
first paragraph of item Four of said Will, which reads as follows: 

“Item Four. Subject to the foregoing provisions, and at the end 
of the year of administration, of sooner if the condition of my 
estate will permit, I authorize and direct my said executor to convey, 
transfer, turn over and deliver to the Union Trust Company of the 
District of Columbia, a corporation, as trustee, the sum of Eighty 
Thousand Dollars ($80,000.00) in cash or securities, or part cash and 
part securities, said securities to be selected by my said executor, 
together with premises No. 1921 19th Street, Northwest, Washing¬ 
ton, D. C., improved by the Bellevue Apartment House, and located 
upon original lot numbered fourteen (14) in Square twenty-five 
hundred and fifty-six (2556); premises No. 2442, 2444 and 2446 
18th Street, Northwest, Washington, D. C., including the 

8 garages in the rear, all located on lots numbered forty, forty- 
one and forty-two (40, 41, 42) in Square twenty-five hundred 

and fifty-one (2551); premises No. 2123 18th Street, Northwest, 
Washington, D. C., improved by the Louisiana Apartment House, 
and located on lot numbered eight hundred and five (805) in Square 
twenty-five hundred and fifty-eight (2558), and premises No. 2418, 
2420 and 2422 18th Street, Northwest, W T ashington, D. C., located 

2—3479a 
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on lots numbered fifty-four, fifty-five and fifty-six (54, 55 and 56) 
in Square twenty-five hundred and fifty-one, to have and to hold to 
the said Union Trust Company of the District of Columbia, Trustee, 
its successors and assigns, in fee simple, or absolutely, according to 
the nature or quality of the estate, in and upon the following uses 
and trusts, to wit: In trust, to possess, hold, manage, rent, lease, in¬ 
vest and reinvest the whole or any part thereof, collecting the income 
therefrom, and to sell at public or private sale, or mortgage the whole 
or any part thereof at any time in its discretion, either for the purpose 
of investment or reinvestment upon similar trusts as herein set 
forth, or for final distribution, or otherwise, with full pow’er and 
authority in said trustee to make, execute and deliver good and 
sufficient deeds, deeds of trust, mortgages or bills of sale or endorse¬ 
ments, conveying said property, or any part thereof, the purchaser 
or purchasers, or persons or corporations loaning money being hereby 
relieved from seeing to the application of the purchase money or 
money loaned;” 

f) (a) Does the language, as there used, operate to create a 

gift, either present or future, of income from the property 
described therein, in favor of the defendant, Mary Kellogg Wills, 
Bessie Kellogg Winchell (now* Bessie Kellogg Denley), or Charles 
B. Wills, if he survived Mary Kellogg Wills? 

( b) Does the language, as there used, operate to create a gift or 
device, either present or future, of the real estate described therein, 
in favor of the defendant, Union Trust Company of the District of 
Columbia, either as Executor, or Trustee, in trust, for the use and 
benefit of the beneficiaries named therein? 

(c) Does the language, as there used, operate to create a gift or 
bequest, either present or future, of the personal property described 
therein, in favor of the defendant, Union Trust Company of the 
District of Columbia, either as Executor, or Trustee, in trust, for the 
use and benefit of the beneficiaries named therein? 

(d) Does the language, as there used, confer upon the defendant, 
Union Trust Company of the District of Columbia, as Executor, 
simply a mere power and authority, unaccompanied by any devise 
of title, to convey, transfer, turn over and deliver to the defendant, 
Union Trust Company of the District of Columbia, as Trustee, at a 
future date, namely, “at the end of the year of administration or 
sooner, if the condition of my estate will permit,” and upon certain 
limitation therein mentioned, the property therein described? And 
if so, then, insofar as it applies to the property, especially the real 
estate, how* can such power and authority be executed so as to vest 

the legal title thereto, in the designated trustee? 

10 (e) What is the construction and legal effect of the words 

“premises Number 2442, 2444 and 2446 18th Street, North¬ 
west, Washington, D. C., including the garages in the rear, all located 
on lots numbered forty, forty-one and forty-two (40, 41 and 42) in 
Square twenty-five hundred and fifty-one (2551)”? In the event 
that the testator, at the time of his death, was not the owmer of or 
seized of the legal and equitable title to lots numbered forty, forty-one 
and forty-two (40, 41 and 42) in Square twenty-five hundred and 
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fifty-one (2551), as there used, but was, in fact, seized of the title to 
the premises described as No. 2442, 2444 and 2446 18th Street, North¬ 
west, Washington, D. C., including the garages in the rear, which 
premises are, in fact, situated on lots fifty, forty-nine and forty-eight 
(50, 49 and 48) in Square twenty-five hundred and fifty-one (2551), 
in Washington, D. C., then would this description, to wit: “premises 
Number 2442, 2444 and 2446 18th Street Northwest, Washington, 
D. C., including the garages in the rear,’’ be sufficient to pass the 
title thereto? 

(2) What is the construction and legal effect of the next succeed¬ 
ing part of the first paragraph, together with the second paragraph, 
of item four of said Will, which reads as follows: 

“and after the payment of all expenses incident to said sale or sales, 

I direct my said trustee to pay over to Mary Kellogg Wills, the niece 
of my wife, for and during the term of her natural life, the net in? 
come arising from the property known as premises No. 1921 19th 

Street, Northwest, Washington, D. C., improved by the Belle- 

II vue Apartment House, and located upon original lot num¬ 
bered fourteen (14) in Square twenty-five hundred and fifty- 

six (2556), and premises No. 2442, 2444 and 2446 18th Street, 
North West, Washington, D. C., including the garages in the rear, 
all located on lots numbered forty, forty-one and forty-two (40, 41 
and 42) in Square twenty-five hundred and fifty-one (2551), and 
also the net income arising from the investment to be made by said 
trustee of Fifty Thousand Dollars ($50,000.00) of the funds or 
securities hereinbefore provided to be turned over to it bv my exe¬ 
cutor out of my estate; provided that upon the death of the said 
Mary Kellogg Wills, should her brother Charles B. Wills, of Mande- 
ville, La., be living, he shall be entitled to receive the net income 
from Ten Thousand Dollars ($10,000.00) of said fund for and dur¬ 
ing the term of his natural life, all said real estate being unencum¬ 
bered.” 

“And I further authorize and direct my said trustee to pay over to 
my niece, Bessie Kellogg Wichell for and during the term of her 
natural life the net income arising from the property known as 

E remises 2123 18th Street, Northwest, Washington, D. C. improved 
y the Lousiana Apartment House, and located on lot number eight 
hundred and five (805) in square Twenty-five hundred and fifty- 
eight (2558), and premises 2418, 2420 and 2422 18th Street, North¬ 
west, Washington, D. C., located on lots numbered fifty-four, fifty- 
five and fifty-six (54, 55 and 56), in Square twenty-five hundred 
and fifty-one (2551), and also the net income arising from the 
investment to be made by my said trustee of Thirty Thousand 
12 Dollars ($30,000.00), of the funds or securities hereinbefore 
provided to be turned over to it by my executor out of my 
estate, all of said real estate being unencumbered.” 

(a) Does the language, as there used, operate to create a gift, 
either present or future, of income from the property described 
therein, in favor of the defendants, Mary Kellogg Wills, Bessie Kel- 
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logg Winchell (now Bessie Kellogg Denley), or Charles B. Wills, if 
he survived Marv Kellogg Wills? 

(b) Does the language, as there used, operate to ereate a gift or 
devise, either present or future, of the real estate described therein, 
in favor of the defendant, Union Trust Company of the District of 
Columbia, as trustee, in trust, for the use and benefit of the bene¬ 
ficiaries named therein? 

(c) Does the language, as there used, operate to create a gift or 
bequest, either present or future, of the personal property described 
therein, in favor of the defendant, Union Trust Company of the 
District of Columbia, as trustee, in trust, for the use and benefit of 
the beneficiaries named therein? 

(d) Does the language, as there used, operate to confer a mere 
direction to the defendant, Union Trust Company of the District of 
Columbia, as trustee, to pay to the beneficiaries named therein at a 
future date the net income arising from the property therein de¬ 
scribed? If so, then, can the power and authority thus given, un¬ 
coupled with any title or interest in the estate from which the income 
is to arise, be executed or carried out by the Union Trust Company of 

the District of Columbia, as trustee? 

13 (e) Does the language, as there used, mean that no income 
can be paid to the benficiaries named therein, until after 

a sale or sales of real estate, described therein, or any part 
thereof, and the payment of the expenses incident thereto, shall have 
first been consummated by the designated trustee? 

(/) I^oes the language, as there used, mean that the net income, 
arising from real estate, to be paid to the beneficiaries named therein 
(if there he a trust), shall be limited to that income which shall 
arise from the identical real estate therein described, and no other? 

3. What is the construction and legal effect of the last paragraph 
of Item Four of the Will, which reads as follows: 

“After the death of the said life tenants, the principal of said trust 
funds, and any increase thereof and interest accrued thereon, and 
all of said real estate included in this trust, shall pass to and become 
a part of the residium of my estate, and be disposed of as hereinafter 
set forth.” 

Does the language, as there used, mean that the death of all of the 
beneficiaries, Mary Kellogg Wills, Bessie Kellogg Winchell, and 
Charles B. W ills, must first occur, before any part of said trust estate, 
(if there be a trust), together with all accruing income thereon, 
shall pass to the residuum of the testator’s estate? Or, does such 
language mean that, upon the death of either of the beneficiaries, 
Mary Kellogg Wills or Bessie Kellogg Winchell, before the other, the 
part of the estate held in trust for the beneficiary so dying, shall forth¬ 
with pass to the residuum of said testator’s estate, excepting 

14 that $10,000.00 of said trust fund shall be set aside for Charles 
B. Wills, if he survive Mary Kellogg Wills? If the former 

meaning should prevail, then is theVhole of said paragraph void and 
inoperative, because of the testator’s attempt to provide for the with- 
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holding of a part of the principal trust fund, including all increases 
and accumulations of income thereon, from the remaindermen, after 
the death of a life beneficiary therein? 

4. From a consideration of the provisions of Item Four of said 
Will, taken in connection with the whole Will, did the testator 
therein create a valid, operative and subsisting trust estate, in whole 
or in part, or are the provisions invalid, void and inoperative as a 
trust, and incapable of being carried out or executed? 

5. In the event of the trust sought to be created by the provisions 
contained in Item Four of said Will, being adjudged to be an execu¬ 
tory trust, in whole or in part, to become executed within a specific 
period of time, namely, “and at the end of the year of administra¬ 
tion, or sooner if the condition of my estate will permit”, and that 
such period of time has elapsed, and the trust is still executory, then 
of what force or legal effect are the provisions contained in Item Four 
of said Will? 

6. In the event that the devises, powers, provisions and trusts sought 
to be created and granted by Item Four of the Will, are adjudged to 
be void, invalid and inoperative, in whole or in part, then, in whom 
does the legal title covering the real estate therein described, vest? 

7. In the event that the devises, powers, provisions and 

15 trusts sought to be created and granted by Item Four of the 
Will, are adjudged to be void, invalid and inoperative, in 

whole or in part, then, to whom does the equitable title covering the 
personal property therein described, pass and of right belong? 

8. In the event that the trust created or sought to be created by 
Item Four of said Will, is adjudged to be valid, operative and sub¬ 
sisting, then, from what date did said trust become effective, and 
from what date does the income from the property described, begin 
to accrue in favor of the beneficiaries named there? 

9. In the event that the trust created or sought to be created 
by Item Four of said Will, is adjudged to be an executory trust, 
then, during the period of time such trust remains executory, to 
whom does the income accruing from the property therein described, 
from the date of the death of the testator, pass and of right belong? 

10. What is the construction and legal effect of the provisions 
contained in Item Five of said Will, which reads as follows: 

“All the rest, residue and remainder of my estate I give, devise 
and bequeath to my right heirs at law a-nd next of kin, according 
to the statutes in force in the District of Columbia relating to the 
descent of title to real estate and the distribution of the personal es¬ 
tate of intestates. And for the proper and better administration 
of my estate a-nd distribution thereof, I hereby authorize and em¬ 
power my executor to sell and convey at any time in its discretion, 
any or all of my real estate, wheresoever the same may be 

16 situated, whether improved or unimproved, and without 
liability on the part of any purchaser or purchasers to see 
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to the application of the purchase money, excepting, however, from 
the power of sale given in this clause of my will, the real and per¬ 
sonal property mentioned and described in the trust provisions 
hereof incorporated in Item Four of this Will.” 

Does the language, as used in the second and last sentence thereof, 
operate to confer an authority upon the executor to sell, or create 
a charge upon, the real estate previously devised to the testator’s 
heirs at law and next of kin by the next preceding sentence in said 
Item Five of the Will? And if so, is such power and authority 
repugnant to, and inconsistent with such devise, and therefore, 
void for repugnancy and invalid and inoperative? 

11. What is the construction and legal effect of the provisions 
contained in Item Six of the said Will, which reads as follows: 

“In the management of the trust property named in Item Four, 
I direct that in addition to the usual costs and expenses in and 
about the administration of said trust, there shall be allowed and 
paid the usual commissions to brokers or agents for the rental, sale 
or exchange of real estate and the necessary brokerage charges for 
the sale of personal property, in addition to commissions to said 
trustee of one per cent (1%) on the gross rentals arising from my 
real estate or any reinvestment thereof in real estate, one quarter 
of one per cent (*4%) on the purchase or sale of interest-bearing 
bonds and dividend-paying stocks, a commission of two per 
17 cent (291) on all other income, and a final commission of 
three per cent (3%) on the corpus of my estate to the extent 
of the value thereof at the time of any partial or final distribution.” 

Does the phrase “and a final commission of three per cent (3%) 
on the corpus of my estate to the extent of the value thereof at the 
time of any partial or final distribution,” as there used, mean that 
the defendant, Union Trust Company of the District of Columbia, 
as trustee, for managing the trust estate mentioned in Item Four 
of said Will (if there be a trust) shall, in addition to the commis¬ 
sions therein specified to be paid during the life of the alleged trust, 
receive, after its termination, a final commission from the remain¬ 
dermen? If so, is such final commission payable to the trustee 
upon the termination of the trust or trusts, or to the executor or 
trustee, upon the commencement thereof? And does the word 
“corpus,” as there used, mean the corpus of the trust estate (if there 
be a trust), or the corpus or whole of testator’s estate? And does 
the phrase “to the extent of the value thereof at the time of any 
partial or final distribution" apply to personal property, when dis¬ 
tributed, or to both personal and real property, when distributed? 
Or does such phrase, as there used, mean that the final commission, 
if any, is to be based upon the value of the whole of testator’s estate, 
at the time of any partial or final distribution, or upon the property 
actuallv distributed? 

12. From a consideration of the provisions contained in Items 
Four and Six of said Will, are the powers granted therein, void for 


SHERMAN KELLOGG VS. F. A. WINCHELL ET AL. 


11 


uncertainty, indefiniteness, and a failure of the objects of 

18 testator’s bounty? 

Wherefore, the premises considered, your petitioner prays as 
follows: 

I. That process issue from this Honorable Court, requiring the 
defendants herein to appear and make answer to the exigencies of 
this bill of complaint. 

II. That the Court may interpret the provisions of the Will of 
William Pitt Kellogg, as herein recited and render a decree settling 
the construction of said will, that the Court may direct the Union 
Trust Company of the District of Columbia, executor, as to the 
manner in which the personal estate now in its hands as executor, 
and which was sought to be placed in trust by the terms and pro¬ 
vision of Item Four of said Will, shall be distributed; that the Court 
may direct the Union Trust Company of the District of Columbia, 
as trustee, as to whom or in whom the legal title to the real estate 
mentioned and described in Item Four of said Will, now vest, and 
to whom the accrued rentals and profits arising from said real estate 
from the date of the testator’s death, of right belong. 

III. That the plaintiff be allowed all costs in his behalf expended 
herein, together with reasonable counsel fees, to be charged against 
the defendant, Union Trust Company of the District of Columbia, 
as executor, because of the omission of its duty to obtain an ad¬ 
judication of the questions arising in this controversy. 

19 IV. And for such other relief as the nature of the case may 
require, and as to the Court, may seem just and proper. 

SHERMAN KELLOGG, 

Petitioner, 

By EDMOND C. FLETCHER, 

His Attorney. 

EDMOND C. FLETCHER, 

420 Southern Building, 

Washington, D. C., 

JAMES F. SPLAIN, 

Attorneys for Petitioner. 

District of Columbia, ss: 

Edmond C. Fletcher, of lawful age, being duly sworn, deposes and 
says that he is the Attorney and Agent for Sherman Kellogg, the Pe¬ 
titioner, in the above entitled cause, and makes this affidavit for and 
upon the latter’s behalf; that the petitioner is a resident of the State 
of Kansas, and is absent from the District of Columbia; that this 
affiant has personal knowledge of the matters and things alleged in 
the above and foregoing petition; that he has read the same and 
knows the contents thereof; that the matters and things stated in said 
petition, on personal knowledge, are true, and that those things and 
matters set forth on information and belief, affiant believes to be true. 

EDMOND C. FLETCHER. 
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Subscribed and sworn to before me on this 28th day of 
April, 1920. 


J. R. YOUNG, 

Cl’k 

By F. E. CUNNINGHAM, 

As$t CVk. 


Exhibit “A.” 

Filed April 28, 1920. 

I, William Pitt Kellogg, of the City of Washington, District of 
Columbia, being of sound and disposing mind, do hereby make, pub¬ 
lish and declare the following instrument in typewriting as and for 
my Last Will and Testament, hereby expressly revoking any and all 
other wills or codicils bv me at any time heretofore made. 

This recital and the execution of a new will have become necessary 
by reason of the recent death of my beloved wife, to whom, under 

my former will, I had given all of my estate for 

W. P. Kellogg, her life, and had made a number of special be¬ 
quests and provisions to carry out some of her re¬ 
quests and known wishes. 

Item One. I hereby nominate, constitute and appoint the Union 

Trust Company of the District of Columbia, a corporation, to be the 

executor of this mv Last Will and Testament, and I herebv direct 

that my said executor shall pay or cause to be paid out of my estate 

ns soon as it mav be convenientlv done after mv decease, all of mv 

• • • • 

just debts, using for this purpose either principal or interest of my 
estate, at the discretion of said executor, and I hereby expressly au¬ 
thorize and empower my executor to sell or otherwise dispose of my 
personal estate, or any part thereof, in its discretion, for all 
21 cash, or part cash and security, either for the purpose of the 
payment of debts or legacies, or for the better investment 
thereof, or the making of final distribution, the said executor being 
hereby fully authorized and empowered to transfer, assign, endorse 
and deliver any or all of my securities for any of the above purposes, 
the purchaser at any such sale or transfer to be relieved from seeing 
to the application of the purchase money. 

Item Two. I direct that my executor shall complete the erection 
of the monument to my wife and myself upon the site allotted to me 
in the National Cemetery at Arlington, Virginia, the foundation and 
vault being now completed, unless I shall have completed said monu¬ 
ment in my lifetime. 

Item Three. I give and bequeath the follow- 

W. P. Kellogg, ing legacies, to wit: 

A. To Agnes Parker, of Chicago, Ill., a near 
relative of my wife, I give and bequeath the income from the sum 
of Ten Thousand Dollars ($10,000.00) for and during the term of 
her natural life, and after her death the said sum of Ten Thousand 
Dollars is bequeathed to the Garfield Memorial Hospital in the Dis¬ 
trict of Columbia absolutely. 
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B. To Elizabeth Clarke, widow of H. Conquest Clarke, deceased, 
who was my private secretary when I was Governor of the State of 
Louisiana, the sum of Five Hundred Dollars ($500.00) absolutely. 

C. To Edward J. Redmond, of Washington, D. C., the sum of One 
Thousand Dollars ($1,000.00) absolutely. 

D. To Helen E. Redmond and Elizabeth A. Redmond, of Wash¬ 

ington, D. C., the sum of One Hundred Dollars ($100.00) 

22 each, absolutely. 

E. To Charlotte L. Prentiss, of Washington, D. C., in 
grateful appreciation of her many years of constant, faithful and 
efficient service to my dearly beloved wife while an invalid, the sum 
of Five Thousand Dollars ($5,000.00) absolutely. 

F. To Anna Prentiss, a sister of said Charlotte L. Prentiss, and 
associated with her as a nurse to my wife, the sum of Two Thousand 
Dollars ($2,000.00) absolutely. 

G. To the Foundling Hospital of Washington, D. C., of which 
Dr. Z. T. Sowers is now President, the sum of Two Thousand Dol¬ 
lars ($2,000.00) absolutely. 

II. To the Garfield Memorial Hospital, of 

Wm. P. Kellogg. Washington, D. C., the sum of Ten Thousand 

Dollars ($10,000.00) absolutely. 

I. To the Corcoran Gallery of Art, of Washington, D. C., such of 
my pictures and bric-a-brac as the Trustees may desire. 

J. To the Norwich University of Vermont, the sum of Five Hun¬ 
dred Dollars ($500.00) absolutely. 

K. To Charles B. Wills, of Manderville, La., the sum of Five Hun¬ 
dred Dollars ($500.00) absolutely. 

L. To Louis J. Souer, of New Orleans, La., the sum of Two Hun¬ 
dred Dollars ($200.00) absolutely. 

M. To George E. Fleming, of Washington, D. C., the sum of 
Three Thousand Dollars ($3,000.00) absolutely. 

N. To Reginald Rutherford, Jr., of Washington, D. C., the sum of 
Two Hundred Dollars ($200.00) absolutely. 

O. To RichardYates, of Springfield, Ill., son of the War Gover¬ 

nor of Illinois the friend of my youth, the sum of Five Thou- 

23 sand Dollars ($5,000.00) absolutely. 

P. To Dorothy Yates, daughter of Ex-Governor Yates, of 
Illinois, the sum of One Thousand Dollars ($1,000.00) absolutely. 

Q. To my friend, P. B. S. Pinchback, the sum of Two Hundred 
dollars ($200.00) absolutely. 

Item Four. Subject to the foregoing provisions, and at the end of 
the year of administration, or sooner if the condition of my estate will 
permit, I authorize and direct my said executor to convey, transfer, 
turn over and deliver to the Union Trust Company of the District 
of Columbia, a corporation, as trustee, the sum of Eighty Thousand 

Dollars ($80,000.00) in cash or securities, or part 
Wm. P. Kellogg, cash and part securities, said securities to be se¬ 
lected by my said executor, together with prem¬ 
ises No. 1921 19th Street, Northwest, Washington, D. C., improved 
by the Bellevue Apartment House, and located upon original lot 
numbered fourteen (14) in Square twenty-five hundred and fifty 
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six (2556); premises No. 2442, 2444 and 2446 18th Street, North¬ 
west, Washington, D. C., including the garages in the rear, all located 
on lots numbered forty, forty-one and forty-two (40, 41 and 42) in 
Square twenty-five hundred and fifty-one (2551); premises No. 2123 
18th Street, Northwest, Washington, D. C., improved by the Louis¬ 
iana Apartment House, and located on lot numbered eight hundred 
and five (805) in Square twenty-five hundred and fifty-eight (2558), 
and premises No. 2418, 2420 and 2422 18th Street, Northwest, Wash¬ 
ington, D. C., located on lots numbered fifty-four fifty-five and fifty- 
six (54, 55 and 56) in Square twenty-five hundred and fifty- 

24 one (2551), to have and to hold to the said Union Trust Com¬ 
pany of the District of Columbia, Trustee, its successors and 

assigns, in fee simple, or al>solutely, according to the nature or qual¬ 
ity of the estate, in and upon the following uses and trusts, to wit: 
In trust, to possess, bold, manage, rent, lease, invest and reinvest the 
whole or any part thereof, collecting the income therefrom, and to 
sell at public or private sale, or mortgage the whole or any part 
thereof at any time in its discretion, either for the purpose of invest¬ 
ment or reinvestment upon similar trusts as herein set forth, or for 
final distribution, or otherwise, with full power and authority in said 

trustee to make, execute and deliver good and 
'Wm. P. Kellogg, sufficient deeds, deeds of trust, mortgages or 

hills of side or endorsements, conveying said 
property, or any part thereof, the purchaser or purchasers, or persons 
or corporations loaning money being hereby relieved from seeing to 
the application of the purchase money or money loaned; and after 
the payment of all expenses incident to said sale or sales, I direct my 
said trustee to pay over to Mary Kellogg Wills, the niece of my wife, 
for and during the term of her natural life, the net income arising 
from the property known as premises No. 1921 19th Street, North¬ 
west. Washington. D. C., improved by the Bellevue Apartment 
House, and located upon original lot numbered fourteen (14) in 
Square numbered twenty-five hundred and fifty-six (2556), and 
premises No. 2442, 2444 and 2446 18th Street, Northwest, Washing¬ 
ton, I). C., including the garages in the rear, all located on lots num¬ 
bered forty, forty-one and forty-two (40, 41 and 42) in Square twen¬ 
ty-five hundred and fifty-one (2551), and also the net income aris¬ 
ing from the investment to be made by said trustee of Fifty 

25 Thousand Dollars ($50,000.00) of the funds or securities 
hereinbefore provided to be turned over to it by my executor 

out of my estate; provided that upon the death of the said Man’ 
Kellogg Wills, should her brother Charles B. Wills, of Mandenille, 
La., be living, be shall be entitled to receive the net income from Ten 
Thousand Dollars ($10,000.00) of said fund for and during the term 
of his natural life, all of said real estate being unencumbered. 

And I further authorize and direct my said trustee to pay over to 
my niece, Bessie Kellogg Winchell, for and during the term of her 
natural life, the net income arising from the property known as 

premises No. 2123 18th Street, Northwest, 
Wm. P. Kellogg. Washington, D. C., improved by the Louisiana 

Apartment House, and located on lot num- 







SHERMAN KELLOGG VS. F. A. WINCHELL ET AL. 


15 


bered eight hundred and five (805) in Square twenty-five hundred 
and fifty-eight (2558), and premises No. 2418, 2420 and 2422 18th 
Street, Northwest, Washington, D. C., located on lots numbered fifty- 
four, fifty-five and fifty-six (54, 55 and 56), in Square twenty-five 
hundred and fifty-one (2551), and also the net income arising from 
the investment to be made by my said trustee of Thirty Thousand 
Dollars ($30,000.00), of the funds or securities hereinbefore pro¬ 
vided to be turned over to it by my executor out of my estate, all of 
said real estate being unencumbered. 

I request that the said Mary Kellogg Wills and Bessie Kellogg 
Winchell, so far as consistent, will advise with and defer to the judg¬ 
ment of mv friend, George E. Fleming, concerning the management 
of their affairs. 

After the death of the said life tenants, the principal of said trust 
funds, and any increase thereof and interest accrued thereon, 

26 and all of said real estate included in this trust, shall pass to 
and become a part of the residuum of my estate, and be dis¬ 
posed of as hereinafter set forth. 

Item Five. All the rest, residue and remainder of my estate I give, 
devise and bequeath to my right heirs at law and next of kin, accord¬ 
ing to the statutes in force in the District of Columbia relating to the 
descent of title to real estate and the distribution of the personal estate 
of intestates. And for the proper and better administration of my 
estate and distribution thereof, I hereby authorize and empower my 
executor to sell and convey at any time in its discretion, any or all 
of my real estate, wheresoever the same may be situated, whether im¬ 
proved or unimproved, and without liability on the part of any pur¬ 
chaser or purchasers to see to the application of the purchase money, 
excepting, however, from the power of sale given in this clause of my 
will, the real and personal propertv mentioned and described in the 
trust provisions hereof incorporated in Item Four of this Will. 

Item Six. In the management of the trust property named in Item 
Four, I direct that in addition to the usual costs and expenses in and 
about the administration of said trust, there shall be allowed and paid 
the usual commissions to brokers or agents for the rental, sale or ex¬ 
change of real estate and the necessary brokerage charges for the sale 
of personal property, in addition to commissions to said trustee of one 
per cent (1 7) on the gross rentals arising from my real estate or any 
reinvestment thereof in real estate, one quarter of one per cent 

27 (V±7c) on the purchase or sale of interest-bearing bonds and 
dividend-paving stocks, a commission of two per cent (2%) 

on all other income, and a final commission of three per cent (3%) on 
the corpus of my estate to the extent of the value thereof at the time 
of any partial or final distribution. 

?n testimony whereof, I have hereunto set my hand and affixed 
mj seal to this my Last Will and Testament, this 14th day of May 
A D., 1918, in the City of Washington, District of Columbia. 

WILLIAM PITT KELLOGG, [seal.] 

Signed, sealed, published and declared by the above named testator, 
William Pitt Kellogg, as and for his Last Will and Testament, in the 
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presence of us, who, at his request and in his presence and in the 
presence of each other, have hereunto subscribed our names as wit¬ 
nesses this 14th day of May, A. D., 1918, in the City of Washington, 
District of Columbia. 

AGNES KENNEDY, 

S’toneleigh Court, Washington, D. C. 
REGINALD RUTHERFORD, 

1500 H St. N. W., Washington, D. C. 
HAROLD E. DOYLE, 

738 15” St, N. W., Wash., 1). C. 

28 Form No. 78. 

Supreme Court of the District of Columbia, Holding Probate Court. 


District of Columbia, To-wit: 

1, William Clark Taylor, Deputy Register of Wills for the Dis¬ 
trict of Columbia, Clerk of the Probate Court, do hereby certify, 
that the foregoing is a true copy of the original will of William 
Pitt Kellogg, deceased, filed and recorded in the office of the Reg¬ 
ister of Wills for the District of Columbia, Clerk of the Probate 
Court, aforesaid; and that the said will after having been duly 
proven, as will appear by the proof thereto attached, was, by order 
of the said Court, in accordance with the laws of the District of 
Columbia, admitted to probate and record on the 26th day of No- 
veinl»er, A. D. one thousand nine hundred and eighteen. 

I further certify, That said will was duly executed and proved 
agreeably to the laws and usages of the District of Columbia, and 
that I have compared the foregoing copy of said will with the 
original record in said office, and find it to be a full, true and 
correct transcript thereof. 

Witness my hand and the seal of the said Probate Court, this 
28th day of April, A. D. 1920. 

[seal.] WM. CLARK TAYLOR, 

Deputy Register of Wills for the 

District of Columbia, 

Clerk of the Probate Court. 


29 Answer of Emma Moore et al. 

Filed June 4, 1920. 

******* 

The answer of Emma Moore, Eva Hevern, Adda Coomes, Elsie 
Black, Ethel Lortz, Lucile Cotton, Thomas Johnson, Sherman John¬ 
son, William P. Johnson, Charles Johnson and Isaiah S. Coomes 
to the bill of complaint filed by the plaintiff herein, or so much 
thereof as these defendants are advised is material for them to an¬ 
swer shows to the Court as follows: 
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1. The defendants admit the allegations of paragraph one of the 
bill. 

2. The defendants admit the allegations of paragraph two of the 
bill. 

3. The defendants admit the allegations of paragraph three of 
the bill. 

4. The defendants admit the allegations of paragraph four of 
the bill. 

5. The defendants admit the allegations of paragraph five of the 
bill. 

6. The defendants neither admit nor deny the allegations of 
paragraph six of the bill, but call for proof thereof. 

7. And having fully answered these defendants will ever pray. 

WILLIAM P. JOHNSON, 

For Himself and as Attorney in Fact 
for Emma Moore, Eva Hevem, Adda 
Coomes, Elsie Black, Ethel Lortz, Lu- 
cile Cotton, Thomas Johnson, Sher¬ 
man Johnson, Charles Johnson, and 
Isaiah S. Coomes. 

JOSEPH A. CAREY, 

JOHN D. FOLEY, 

A ttys. for Above-named Defendants. 

30 District of Columbia, ss: 

I, William P. Johnson, for myself and as attorney in fact for 
Emma Moore, Eva Hevern, Adda Coomes, Elsie Black, Ethel Lortz, 
Lucile Cotton, Thomas Johnson, Sherman Johnson, Charles John¬ 
son and Isaiah S. Coomes, on oath say that I have read the fore¬ 
going answer to the bill of complaint by me subscribed and know 
the contents thereof; that the facts therein stated of my own knowl¬ 
edge are true and those stated on information and belief I believe 
to be true. 

W. P. JOHNSON, 

WILLIAM P. JOHNSON, 

For Himself and as Attorney in Fact 
for Emma Moore, Eva Hevem, Adda 
Coomes, Elsie Black, Ethel Lortz, Lu- 
cile Cotton, Thomas Johnson, Sher¬ 
man Johnson, Charles Johnson, and 
Isaiah S. Coomes. 

Subscribed and sworn to before me this 4th day of June, A. D. 
1920. 

[seal.] CHESTER R. SMITH, 

Notary Public, D. C. 
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Motion of Bessie Kellogg Denley et al. to Dismiss Bill. 

Filed June 12, 1920. 

******* 

The defendants Bessie Kellogg Denley and Mary Kellogg Wills 
move the Court to dismiss the original bill of complaint in this 
cause filed, for that the same presents no matters or things 

31 entitling the plaintiff to the aid or assistance of a court of 
chancery. 

Among the matters of law intended to be argued in support of 
the foregoing motion are the following: 

1. A court of chancery has no jurisdiction of a suit merely to 
construe a will. 

2. A court of chancery has no jurisdiction of a suit merely to 
determine whether the will gives the plaintiff a greater quantum of 
legal estate than the testator intended to give him. 

3. The probate court has exclusive jurisdiction to determine what 
disposition the executor shall make of the estate at the close of 
the administration proceedings. 

4. The probate court, having first acquired jurisdiction over the 
estate for the purpose of administration, must be permitted to exer¬ 
cise it without the intervention of the chancers’ court, even if the 
jurisdiction of both courts be concurrent as to the disposition of 
the estate at the close of the administration proceedings. 

5. The bill contains no allegation that the administration of the 
estate has been concluded. 

fi. The bill presents no questions involving any substantial doubt 
or difficulty. 

7. All of the questions presented by the bill, if otherwise sub¬ 
stantial, have been determined in prior authoritative decisions 
against the plaintiff. 

8. All of the questions presented by the bill are frivolous. 

9. Many of the questions presented by the bill are moot. 

10. Many of the questions presented by the bill are pre- 

32 mature. 

11. A court of chancery has no power to decree in the si, 
either at the suit of the trustee or the beneficiary. 

12. Neither the executor nor the trustee requests or requires any 
instructions concerning the interpretation or construction of the 
will. 

13. The plaintiff has a plain, adequate, and complete remedy at 

law. 

14. The bill is bad in substance for other reasons apparent of 
record. 

FRANK J. HOGAN, 

J., 

Attorney for Defendants Bessie Kellogg Denley and 

Mary Kellogg Wills. 
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Motion of Union Trust Company to Dismiss Bill. 

t ... .• 

Filed June 21, 1920. 



* * * * * * * 

The defendant, Union Trust Company of the District of Colum¬ 
bia, as the executor and as the trustee named in the last will and 
testament of William Pitt Kellogg, deceased, moves the court to 
dismiss the original bill of complaint in this cause filed for the 
reason that the same presents no matters or things entitling the 
plaintiff to the aid or assistance of a court of equity. 

Among the matters of law intended to be argued in support of 
the foregoing motion are the following: 

1. The Equity Court has no jurisdiction of a suit merely to con¬ 

strue a will for the purpose of determining whether the will 
33 gives the plaintiff a greater quantum of legal estate than the 
testator intended to give him. 

2. The Probate Court has exclusive jurisdiction to determine what 
disposition the executor shall make of the estate at the close of ad¬ 
ministration proceedings. 

3. The Probate Court having first acquired jurisdiction over the 
estate for the purpose of administration, must be permitted to exer¬ 
cise it without the intervention of the Equity Court, even if the juris¬ 
diction of both courts be concurrent, as to the disposition of the 
estate at the close of the administration proceedings. 

4. The bill contains no allegation that the administration of the 
estate has been concluded. 

5. The bill presents no questions involving substantial doubt or 
difficulty which have not already been determined by authoritative 
decisions of this court against plaintiff. 

6. All of the questions presented by the bill are frivolous and 
premature. 

7. Neither the executor nor the trustee has requested any instruc¬ 
tions concerning the interpretation or construction of the will. 

8. The bill is bad in substance for other reasons appearing on the 
record. 

HAMILTON & HAMILTON, 

Attorneys for Defendant Union Trust Company of 

the District of Columbia, Executor and Trustee. 


34 Order pro Confesso. 

Filed September 13,1920. 

♦ * * * * * * 

The application of the plaintiff for an order Pro Confesso against 
the defendants, Fred A. Winchell, Sherman Winchell, Paul Win- 
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chell, Ira D. Winchell, Pitt Wincholl, Arthur K. Coomes and Charles 
B. Wills, coming on to be heard this day, and it appearing to the 
Court that the Order for the appearance of the said defendants, as 
heretofore passed, has been duly published, as required therein, 
and the said defendants have not appeared as required by said order, 
it is this Kith day of September. 1020, 

Ordered that the Bill of Complaint in this cause be and it is hereby 
taken as confessed against the defendants, Fred A. Winchell, Sher¬ 
man Winchell, Paul Winchell, Ira I). Winchell, Pitt Winchell, 
Arthur K. Coomes and Charles B. Wills. 

ASHLEY M. GOULD, 

Justice. 

Decree Dismissing Bill of Complaint. 

Filed October 20, 1920. 

* * * * * * * 

This cause coming on for hearing on the hill of complaint, and the 
motion of certain defendants to dismiss, said motion having been 
argued and submitted and duly considered, it is by the court this 
26th day of October, 1920, 

35 Adjudged, ordered and decreed that said motion to dismiss 

is granted and said bill of complaint is hereby dismissed with 

costs. 

WILLIAM IIITZ, 

Justice. 

And from said ruling, order and decree the plaintiff in open 
court appeals to the Court of Appeals of the District of Columbia, 
and the maximum penalty of the undertaking on the said appeal is 
hereby fixed at One Hundred Dollars, for costs. 

WILLIAM HITZ, 

Justice. 

Memoranda m. 

November 9, 1920.—Undertaking appeal approved and filed. 

Assignments of Error. 

Filed November 22, 1920. 

******* 

The Court erred as follows: 

1. In granting and sustaining the motions, and each of them, of 
the defendants, Marv Kellogg Wills, Bessie Kellogg Denley, and the 
Union Trust Co., Executor and Trustee, to dismiss the original Bill 
of Complaint. 
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36 2. And in dismissing the original Bill of Complaint. 

EDMOND C. FLETCHER, 
Attorney for Plaintiff, Appellant. 


Designation for Record on Appeal. 

Filed November 22, 1920. 

******* 

The plaintiff, appellant, designates the following to constitute the 
record on his appeal in the above entitled cause: 

1. The bill of complaint, including Ex. “A.” 

^ 2. The motions, and each of them, of the several defendants, Mary 
Kellogg Wills, Bessie Kellogg Denley, and the Union Trust Com¬ 
pany, Executor and Trustee, to dismiss the original bill of complaint. 

3. The joint and several answers of defendants, William P. John¬ 
son, Thomas Johnson, Sherman Johnson, Charles Johnson, Emma 
Moore, Eva Hevern, Adda Coomes, Ethel LorU, Elsie Black, Lucille 
Cotton and Isaiah S. Coomes. 

4. The order and decree Pro Confesso against the defendants, 
Fred A. Winchell, Sherman Winchell, Paul Winchell, Pitt Winchell, 
Ira^ D. Winchell, Arthur K. Coomes and Charles B. Wills. 

5. The order and decree dismissing the said bill of complaint, 
including the appeal therefrom to the Court of Appeals of the Dis¬ 
trict of Columbia. 

6. Memorandum of filing of appeal bond, with approval 
37 of the court. 

7. Assignments of error. 

8. This designation. 

EDMOND C. FLETCHER, 
Attorney for Plaintiff, Appellant. 


38 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
37, both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 37808, in Equity, wherein Sher¬ 
man Kellogg is Plaintiff and Fred A. Winchell et al. are Defendants, 
as the same remains upon the files and of record in said Court. 
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SHERMAN KELLOGG VS. F. A. WINCHELL ET AL. 


In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 2nd day of December, 1920. 


[Seal of the Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk . 

E. W. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3479. Sherman Kellogg, appellant, vs. Fred A. Winchell et al. 
Court of Appeals, District of Columbia, Filed Dec. 2, 1920. Henry 
W. Hodges, clerk. 
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IN THE 


Court of appeals of the District of Columbia 

October Term, 1921. 


No. 3479. 


SHERMAN KELLOGG, Appellant , 

vs. 

FRED A. WINCHELL, et al., Appellees. 


BRIEF FOR APPELLEES. 


I. 

The plaintiff below has abandoned this case and 
notified the Court that he does not wish this appeal 
prosecuted. By leave of court appellant’s attorney, 
because of an interest claimed in the subject matter 
arising out of a 50 per cent, contingent fee agreement, 
is the real and only party appellant. The appellees 
are Bessie Kellogg Denley and Mary Kellogg Wills, 
beneficiaries for life under certain trust provisions 
contained in the last will and testament of William 
Pitt Kellogg dated May 14, 1918, and duly admitted 
to probate and record in the Supreme Court of the 



District November 26,1918 (R., p. 4, 5); and the Union 
Trust Company of the District of Columbia, the execu¬ 
tor and trustee named in said will (R., p. 4). 

For convenience of expression we will refer to the 
present party-appellant as plaintiff and the appellees 
as defendants. 

Plaintilf tiled a bill in equity below exclusively for 
the purpose of having the Court construe certain pro¬ 
visions of the will of William Pitt Kellogg. The bill 
consists of a series of questions, in catechism form, 
which the Court is informed the paintiff desires it to 
answer for him. No litigated question is presented. No 
adverse contentions are made. No relief of any kind is 
prayed. The entire “case”, if such it can be called, 
made upon the bill may be reduced to this: Plaintiff 
says he is doubtful about the meaning of certain clauses 
in a will under which he claims, in part in present and 
in part in remainder, a legal estate in a portion of the 
testator’s property; being in doubt he presents a series 
of questions to the Court with respect to the proper con¬ 
struction of the document and asks the Court to solemn¬ 
ly enter a decree answering his questions. An examina¬ 
tion of the bill will show that many of the questions are 
purely hypothetical; that plaintiff asserts no construc¬ 
tion contrary to that shown to be asserted by any 
other party whatever; that many of the questions 
have relation to what might be the construction of the 
will, or its application, in the future in the event there 
then occur things which have not happened and may 
never happen. This is the plaintiff’s “case”,—simply 
this and nothing more. 

The above named defendants filed motions to dis¬ 
miss plaintiff’s bill which motions in detail set forth 
the reasons why the bill should be dismissed. (R., pp. 
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18-19.) The Court granted the motions to dismiss. R., 
p. 20.) This appeal resulted. 

Said this Court, speaking by Mr. Justice Robb, in 
Jordan v. O'Brien, 33 App. D. C. 189, 192: 

“In Hoagland v. Cooper, 65 N. J. Eq. 407, 56 
Atl. 705, it was said: ‘It lias been expressly held 
that the court will not construe wills for the sake 
of giving counsel and advice to the parties, but 
only for the purpose of giving positive directions 
for the action of the trustee.’ To the same effect 
are: Beard v. Beard (1906; N. J. Ch.), 63 Atl. 25; 
Morse v. Lvman, 64 Vt. 167, 24 Atl. 763; Hart v. 
Darter, 107 Va. 310, 15 L. R. A. (N. S.) 599, 58 
S. E. 590; Onderhonk v. Mott, 34 Barb. 106; Weed 
v. Weed, 94 N. Y. 243; Strubher v. Belsey, 79 Ill. 
307; Chase v. Winans, 59 Md. 475; Pom. Eq. Jur. 
Sections 1155-1156. ,, 

An examination of the case of Hoafjland v. Cooper, 
65 N. J. Eq. 407, thus approvingly cited and quoted 
from by this court, shows that it was a bill “the avowed 
purpose’’ of which “is to obtain a construction of the 
will of Benjamin B. Cooper, deceased, in various re¬ 
spects.’’ Only some of the defendants answered the 
bill and counsel for both plaintiff and defendants 
“urged” the chancellor “to construe the will in all its 
aspects” and consented “that the court should thus 
declare its opinion upon the various questions raised 
respecting the meaning of testator’s will.” In the 
opinion the learned Chancellor said (loc. cit. pp. 409- 
410): 


“Counsel have fallen into an obvious miscon¬ 
ception of the powers and duties of the court in 
this case. The court of chancery, when called upon 


4 


to exercise its judicial functions in determining 
whether the relief sought by a suitor should be 
granted, and when the question whether such re¬ 
lief should be granted involves the construction 
of a will, has undoubted power and it is its duty 
to construe the will. The peculiar jurisdiction of 
this court over trusts and over those charged with 
trusts frequently requires it, upon the instance 
of such trustees or those interested, to give direc¬ 
tions for the conduct of such trustees in the ad¬ 
ministration of the trust, and when the trust is 
created by will incidentally the exercise of this 
jurisdiction to direct involves the construction of 
the will. Mr. Pomeroy, indeed, declares that the 
doctrine in harmony with principle and sustained 
bv the weight of authoritv in this countrv is that 
the special equitable jurisdiction to construe trills 
is a mere incident of the general jurisdiction over 
trusts , and that a court of equity trill never enter¬ 
tain a suit brought solely for the purpose of in¬ 
terpreting the provisions of a trill without any 
further relief. 3 Pom. Eq. Jur. Sec. 116. The 
courts of New York adopt this doctrine. Chipman 
v. Montgomery, 63 N. Y. 221; Monarque v. Mon- 
arque, 80 N. Y. 320; Dill v. Wisner, 88 N. Y. 153; 
Wager v. Wager, 89 N. Y. 161. 

“The cases in which this court has exercised 
jurisdiction to construe wills are very numerous. 
Most of them are cases in which the trustee, or one 
charged wth duties of a fiduciary character, has 
sought the aid of the court to direct him with 
respect to his official duty as trustee and in which 
the determination as to what direction should be 
given is involved with the construction of the will. 
(Citations.) 

“There are other cases in which this court, 
under its general equitable jurisdiction, construes 
wills and other writings in determining whether 
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the particular relief sought by the bill is proper 
to be given, as upon bills for injunction, inter¬ 
pleader, etc. Benliam v. Hendrickson, 5 Stew. 
Eq. 441; Dusenberry v. Johnson, 14 Hick. Ch. 
Rep. 336. 

“In no case has it been asserted that the court 
may be asked and compelled to construe a will 
except as incident to some relief which may be 
afforded by a decree. It has been expressly held 
that the court will not construe ivills for the sake 
of giving counsel and advice to the parties , but 
only for the purpose of giving positive directions 
for the action of the trustee. (Citations).” 
(Italics ours.) 

In Jordan v. O'Brien , supra , this Court held that 
(33 App. 1). C. loc. cit. 191)— 

“A careful examination of the adjudged cases 
leads to the conclusion that the doctrine in har¬ 
mony with principle and sustained by the weight 
of authority is, that equity will not assume juris¬ 
diction to construe wills except as an incident of 
the general jurisdiction over trusts; and that heirs 
at law and devisees who claim a mere legal estate 
will not 1 )e allowed to come into a court of equity 
for the sole purpose of obtaining a constructon 
of a will, but must assert their title by legal action, 
or, if in possession, await an attack by hostile 
claimants.” (Italics ours.) 

The foregoing authoritatively and effectually dis¬ 
poses of all that there is to the instant bill. Plaintiff 
claims a mere legal estate in the testator’s property. 
If he is in possession of what he claims it will be time 
enough for him to litigate that claim when, as, and 
if there is ever “an attack by hostile claimants.” If 
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defendants are in possession, or in any way holding 
from him, that which he claims, he “must assert” his 
“title by legal action” and “will not be allowed to 
come into a court of equity for the sole purpose of ob¬ 
taining a construction of a will.” 

An examination of the bill will show that the plain¬ 
tiff nowhere asserts that there are any claims being 
made adverse to any of his own. Indeed, he makes no 
claim. He sets up no right. We repeat, he asks no 
relief. For illustration, referring to the bill we find 
a provision that the trustee shall pay to one of the 
beneficiaries, for life, the income from, among other 
properties, “premises No. 2442, 2444 and 2446 18th 
Street, Northwest, Washington, D. C., including the 
garages in the rear, all located on lots numbered forty, 
forty-one and forty-two (40, 41, 42) in Square twenty- 
five hundred and fifty-one (2551)” (K., p. 5), as re¬ 
gards which plaintiff propounds to the Court the fol¬ 
lowing question: 

“What is the construction and legal effect of 
the words ‘premises Number 2442, 2444 and 2446 
18th Street, Northwest, Washington, D. C., includ¬ 
ing the garages in the rear, all located on lots 
numbered forty, forty-one and forty-two (40, 41 
and 42) in Square twenty-five hundred and fifty- 
one (2551) r In the event that the testator, at 
the time of his death, was not the owner of or 
seized of the legal and equitable title to lots 
numbered forty, forty-one and forty-two (40, 41 
and 42) in Square tw^enty-five hundred and fifty- 
one (2551), as there used, but was, in fact, seized 
of the title to the premises described as No. 2442, 
2444 and 2446 18th Street, Northwest, Washing¬ 
ton, D. C., including the garages in the rear, which 






7 


premises are, in fact, situated on lots fifty, forty- 
nine and forty-eight (50, 49 and 48) in Square 
twenty-five hundred and fifty-one (2551), in Wash¬ 
ington, D. C., then would this description, to wit: 
‘premises Number 2442, 2444 and 2446 18th Street, 
Northwest, Washington, D. C., including the 
garages in the rear/ be sufficient to pass the title 
thereof ?” (R., pp. 6, 7.) 

The Court will note that there is no right asserted 
adverse to any claim regarding the above described 
property; no claim that any one is holding against the 
plaintiff in respect thereto; no allegation that the 
plaintiff himself, if he be interested in either of the 
properties described, is not in full possession thereof; 
indeed, no allegation of any misdescription in the tes¬ 
tator’s will. But a court charged with the duty of 
rendering effectual judgments for the purpose of ad¬ 
judicating actual pending controverted matters is 
asked to answer hypothetical questions with respect to 
what would be the meaning of a clause in the will “in 
the event” there existed a supposititious, but nowhere 
asserted, situation. To argue, or comment on, this 
proposition, which is illustrative of the character of the 
bill throughout, would be superfluous. Is it not clear 
that if the defendants, or any of them, are in posses¬ 
sion of the real estate described in the above quota¬ 
tions, and the plaintiff claims an adverse right thereto, 
his claim is “a mere legal estate” and his resort should 
not be to a court of equity for a mere construction of 
the testator’s will, but, as this court plainly said, he 
must assert his claim by legal action? Or (and the 
court is in the dark on the subject so far as the allega¬ 
tions of the bill are concerned) if the plaintiff is in 
possession of the real estate described and the defend¬ 
ants or any of them are making hostile attack upon 
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his possession his remedy against that attack is suffici¬ 
ent and complete. 

So with respect to the questions in the bill with re¬ 
gard to whether or not money payments are or will 
hereafter be due the beneficiaries of the trust pro¬ 
visions of the Kellogg will. Plaintiff does not assert 
that the Union Trust Company has made payment to 
any one which adversely affects his rights. If the 
Union Trust Company as executor has failed to pay 
over to the plaintiff anything to which he is entitled 
under the Kellogg will, swift and summary remedy is 
afforded to the plaintiff by application to the Probate 
Court for an order addressed to the executor. Moore 
v. Moore , et al., 47 App. 1). C. 23, 28. Is the Union 
Trust Company, claiming to act in its capacity as 
trustee for beneficiaries other than the plaintiff, who 
is in no way a beneficiary of any trust provision, hold¬ 
ing in its possession money or other personal property 
to which the plaintiff claims to be entitled! He has, 
in that event, the plainest and most adequate remedy 
by suit asserting that fact, setting up his claim, which 
if maintainable will result in prompt judgment for 
him for the recovery of that which he claims. But, 
we repeat, plaintiff makes no claim that the Trust Com¬ 
pany or any other person is holding against him any¬ 
thing to which he is entitled or is making anv hostile 
attack upon anything which he has in his possession. 

It is true that the Kellogg will creates a trust, the 
Union Trust Company being trustee thereof, and Miss 
Wills and Mrs. Donley being the sole beneficiaries 
thereunder, the plaintiff’s claim with respect to any 
part of the testator’s property being a mere legal 
estate. It seems to be the idea of plaintiff that the 
mere fact that that paper has a trust provision in it 
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requires a court of equity to answer a series of ques¬ 
tions regarding the proper construction of the terras 
of the will. But this Court has held, and the holding 
is in harmony with the overwhelming weight of au¬ 
thority, that an equity court does not sit merely to 
interpret and construe provisions of a will even though 
it creates a trust, but that equity’s jurisdiction to con¬ 
strue a will is merely “an incident of the general juris¬ 
diction over trusts.” Jordan v. O’Brien, supra. If 
any person asks for relief in respect of the trust estate 
created by the Kellogg will, or if the trustee or the 
beneficiary appropriately petition the equity court to 
assume jurisdiction for the purpose of directing the 
administration of the trust, then the equity court would 
have jurisdiction over that trust and if construction 
of the will was needed “as an incident of the general 
jurisdiction over trusts” the equity court would have 
power and jurisdiction, and it would he its duty, to 
interpret and construe the will. Obviously no such 
case is presented here. 

In Hart v. Darter, 107 Ya. 310, 15 L. R. A. (N. S.) 
509, a case approvingly cited by this Court in Jordan 
v. O’Brien, supra, the Court said: 

“* * * the prevailing doctrine in this coun¬ 

try is that in order to give a court of equity juris¬ 
diction to take cognizance of and construe or in¬ 
terpret a will, there must be an actual litigation in 
respect to a matter which is the proper subject 
of jurisdiction of a court of equity as distinguished 
from a court of law. * * * In the case of 

Chipman v. Montgomery, 63 N. Y. 221, 230, it is 
said: ‘The rule is that, to put a court of equity 
in motion, there must be an actual litigation in 
respect to matters which are the proper subject 
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of the jurisdiction of that court, as distinguished 
from a court of law. # * * It is by reason of 

the jurisdiction of courts of chancery over trusts 
that courts having equity powers as an incident 
of that jurisdiction take cognizance of and pass 
upon the interpretation of wills. They do not take 
jurisdiction of actions brought solely for the con¬ 
struction of instruments of that character, or 
when only legal rights are in controversy.’ 

* in the case of Snyder v. Grandstaff, 96 
Va. 482, * # * it was treated as settled law 

by the learned circuit judge who decided the case 
* * that the construction or interpretation 

of wills and deeds was not of itself a ground of 
equity jurisdiction; but that the power to con¬ 
strue such writings was simply an incident to the 
court’s jurisdiction over a case on some one of 
the recognized grounds of equity jurisdiction. 
This view, as we have seen, is in accord with 
correct principles, is sustained by the weight of 
authority, and should be adhered to * * 

(Italics ours.) 

It is the law of the text-books as well stated in 
Pomeroy in his work on Equity Jurisdiction, Vol 3, 
Section 1156, approvingly cited in Jordan v. O’Brien, 
supra, that: 


“The doctrine which seems to be both in har- 
money with principle and sustained by the weight 
of authority is that that special equitable jurisdic¬ 
tion to construe wills is simply an incident of the 
general jurisdiction over trusts; that a court of 
equity will never entertain a suit brought solely 
for the purpose of interpreting the provisions of 
a will, without any further relief, and will never 
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exercise a power to interpret a will which only 
deals with, and disposes of, purely legal estates 
or interests, and which makes no attempt to cre¬ 
ate any trust relations with respect to the prop¬ 
erty donated.’’ (Italics ours.) 

It will be noted from this statement that the mere 
fact that the will a construction of which is sought does 
create a trust relation with respect to some property 
donated does not require or empower a court of equity 
to construe the will, but that power is only to be exer¬ 
cised as an incident to the court’s action in a suit 
brought for other relief and that equity will “ never 
entertain” a suit solely for the purposes of interpret¬ 
ing the provisions of a will, without any further relief. 

An examination of the other cases cited by this 
Court in the Jordan case shows them all to be in har¬ 
mony with the foregoing. 


II. 

The bill is frivolous and presents no question not 
clearly foreclosed by adjudications controlling in this 
jurisdiction, even if we assume that it asserts any facts 
upon which to base such questions. As the bill con¬ 
tains no such assertions w T e are compelled to treat the 
propositions hypothetically. 

If in the designation of real estate on 18th Street 
there is in part a misdescription of the lots upon which 
premises correctly described stand, and the testator 
owned the premises described, and it is clear (as it of 
course is) what premises he intended so to designate, 
the plaintiff will find any problem that may exist in 
his mind on the subject conclusively solved by Patch 
v. White, 117 U. S. 210. 
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If the plaintiff doubts whether there has been a 
sufficient devise made by the will to create a trust for 
the benefit of Miss Wills and Mrs. Denley, he may be 
promptly and authoritatively informed on that subject 
by reference to Griffith v. Stewart , 31 App. D. C. 29, 
opinion by Mr. Justice Van Orsdel, affirmed in 217 
V. S. 323, opinion by Mr. Justice Holmes. 

If there is any question as to the date from which 
the beneficiaries of the trust provisions of the Kellogg 
will are entitled to receive income from the real and 
personal property set aside for their benefit in trust, 
the question is found decisively answered in McLane 
v. Cropper , 5 App. 1). C. 276, loc. cit. 297, and Reid v. 
Dodfje, 44 App. D. C. 558. 

It will be noted that the plaintiff does not assert 
that any action has been taken, or is contemplated, 
bv the trustee that will in anv wav affect his rights 
in this last mentioned regard. If there is any question 
(and none appears on the record) between the benefici¬ 
aries and the trustee as regards the date from which 
the former are entitled to receive the income which 
the will provides for them, that question can be as¬ 
sorted in a proper case in which the trustee asks direc¬ 
tions or the beneficiaries present claims. It is per¬ 
fectly clear, we submit, upon an examination of the 
will and the application of the settled legal principles, 
that the beneficiaries under the trust provisions of the 
will are entitled to receive the income from the trust 
estate from the date of the testator’s death. It is not 
shown that the estate is not amply able so to provide. 
But if plaintiff questioned this and made demand upon 
the executor for his share, under the residue clause of 
the will, of the income accruing during the first year 
following testator’s death, and that demand was not 
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complied with, he has, as we have already said, a plain 
remedy and an open tribunal in which to assert his 
claim and have the same adjudicated. 

Lastly, if in the future there should arise any ques¬ 
tion, adverse to any contentions of the plaintff, if he 
has any to make, as regards the distribution of any 
part of the trust estate upon the death of one of the 
two beneficiaries, or as regards any of the rights of 
the contingent beneficiary Charles B. Wills if he sur¬ 
vive Mary Kellogg Wills, courts will then, but only 
then, adjudicate the controversy or controversies, if 
any exist, then presented. Courts do not sit to de¬ 
termine, in thesi, questions that may or may not arise 
in the future. 

Said the United States Supreme Court in May v. 
May , 167 U. S. 310, 323: 

“The question who will take the estate after 
the deaths of the wife and the children cannot be 
decided now, before those events happen, and in 
the absence of parties who may then be interested. 
Upon a bill in equity by a trustee for instructions 
in the execution of his trust, the court will not 
decide questions depending upon future events, 
and affecting the rights of persons not in being, 
and unnecessary to be decided for the present 
guidance of the trustee. As was said by Mr. 
Justice Grier, ‘The court has no power to decree 
in thesi, as to the future rights of parties not be¬ 
fore the court or in esse Cross v. De Valle, 1 
Wall. 1, 16.” 

It would be a fruitless waste of time to point out 
to the Court the possibilities with respect to the future 
and parties who many years hence may or may not be 
in being and be interested in the then final distribution 
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of the Kellogg estate to show the absurdity of asking 
the Court to now answer questions which may never 
actually arise. 

What we have just said is applicable to the questions 
with respect to the commissions which the will pro¬ 
vides for the executor and trustee. It is not alleged 
anywhere in the bill that the executor and trustee is 
making any charge which in any way affects, unjustly 
or otherwise, the rights of the plaintiff in the testator’s 
property. If at some undetermined time in the indefi¬ 
nite future the trustee should assert a right to com¬ 
pensation to which it is not entitled then, but certainly 
not until then, will a court hear the claim of whoever 
may then assert that he is wronged by the trustee’s 
action. 


III. 

It is respectfully submitted that the action of the 
trial court dismissing plaintiff’s bill should be affirmed. 

John J. Hamilton, 
Frank J. Hogan, 
Attorneys for Appellees. 

Washington, D. C., September 30,1921. 








